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THE POLYGRAPH IN 1995:
PROGRESS IN SCIENCE AND THE LAW
CHARLES ROBERT HONTS* AND BRUCE D. QUICK**

I.

BRIEF BACKGROUND AND HISTORY

The use of physiological recordings to make inferences about the
truthfulness of a person's statements has a long and controversial history
in both psychological science and the law.' Frye v. United States,2 the
famous 1923 case that set the general legal standard for the admissibility
of scientific evidence for most of this century, concerned the use of a
blood pressure test for the detection of deception. 3 The Frye decision
generally closed the door on the legal admissibility of polygraph tests in
most jurisdictions for seventy years. 4 In psychological science, some of
the greatest names in the early history of psychology were interested in
the assessment of credibility by physiological measures. 5 Despite this
early interest by scientists, very little research on the topic of the psychophysiological credibility assessment was published during the first 75
years of this century. However, since 1975, and particularly during the
last 10 years, a great deal of scientific research on psychophysiological
credibility assessment has been published. The favorable results of
much of that research, and the recent rejection of the long standing Frye
standard by the U. S. Supreme court 6 have caused a number of courts to
7
reconsider the issue of admitting the results of polygraph tests at trial.
* Associate Professor of Psychology, Department of Psychology, Boise State University, 1910
University Drive, Boise, Idaho 83725 USA, email: chonts@aol.com.
** Attorney at Law, Vogel, Kelly, Knutson, Weir, Bye & Hunke, Ltd., 502 First Avenue North,
Fargo, North Dakota 58107 USA.
1. The process of using physiological recordings to make inferences about the credibility of a
person's statements is variously know as: lie detection, polygraph testing, psychophysiological
detection of deception, psychophysiological credibility assessment.
2. 293 F. 1013 (D.C. App. 1923).
3. Frye v. United States, 293 F. 1013, 1014 (D.C. App. 1923). The test used by William Marston
in the Frye case bares little resemblance to modem psychophysiological detection techniques. The
test administered by Marston consisted of periodically measuring Frye's blood pressure with a
sphygmomanometer while asking him questions. Id. at 1013-14. No continuous recordings were made
and no formal analysis was conducted. Id.
4. Charles R. Honts & Mary V. Perry, PolygraphAdmissibility: Changes and Challenges, 16 L. &
HUM. BEHAV. 357, 358 (1992) [hereinafter Honts & Perry, PolygraphAdmissibility].
5. For discussion of the assessment of credibility with physiological measures, see the recent
review by David C. Raskin et al., The Scientific Status of Research on Polygraph Techniques: The
Case For Polygraph Tests, in WEST COMPANION TO SCIENTIFIc EVIDENCE. (D. L. Faigman et al. eds.,
forthcoming 1996) (manuscript at 2, on file with author) [hereinafter Raskin et al., Scientific Status].
For a detailed review of the early history of the polygraph, see Paul V. Trovillo, A History of Lie
Detection, 29 J. CRIM. L. & CRIMINOLOGY 848 (1939); Paul V. Trovillo. A History of Lie Detection, 30 J.
CRIM. L. & CRIMINOLOGY 104 (1939).

6. Daubert v. Merrell Dow Pharmaceuticals, Inc., 113 S. Ct. 2786, 2799 (1993).
7. See, e.g., United States v. Williams, 39 MJ. 555, 559 (1994); U.S. Judge Decides to Admit
Defense Polygraph Evidence. 9 Crim. Prac. Man. (BNA) at 189, 191-92 (Apr. 12, 1995).
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This article considers the current state of the science concerning the
use of psychophysiological recordings to make inferences about a
person's credibility in forensic settings. However, we do not address the
use of these techniques in either the workplace or in national security
settings.8 Our primary focus is in providing a scientific update to the
watershed review by Raskin in 1986.9 This article then considers what it
is that a polygraph test has to offer to a trier of fact, and examines the
current status of polygraph testing under North Dakota Law. Finally,
this article concludes with some speculations about the future of scientific credibility assessment in the North Dakota criminal justice system.
II.

PSYCHOPHYSIOLOGICAL CREDIBILITY ASSESSMENT:
THE SCIENCE

A. THEORY
The notion of theory is an area where the disciplines of science and
law sometimes experience misunderstanding. Scientists use the term,
theory, in a number of ways, but broadly speaking, scientists consider a
theory to be a general statement describing the relationship between two
or more variables.' 0 As such, theories are not statements of fact, but
rather are broad scientific statements of belief about causative relationships in the real world. One critical characteristic of theories in the
scientific method is that they must be capable of being proven to be
incorrect (falsified), but at the same time they can never conclusively be
proven to be correct.l 1 The process of testing the falsifiability of a
theory is one of generating specific hypotheses, or specific predictions
about a causative relationship between variables, and then subjecting
those hypotheses to empirical verification.1 2 If the hypotheses generated
by a theory are consistently found to be incorrect, the theory can be
considered to have been falsified.13

8. Readers interested in workplace or national security topics should see: Charles R. Honts,
Psychophysiological Detection of Deception, 3 CURRENT DIRECTIONS IN PSYCHOL. Sci. 77 (1994)
(discussing psychological detection of deception for security screening) [hereinafter Honts, Detection
of Deception]; and Charles R. Honts, The Emperor'sNew Clothes: Applications of Polygraph Tests in
the American Workplace, 4 FORENSIC REP. 91 (1991) (discussing application of polygraph tests in the
workplace) [hereinafter Honts, Emperor's New Clothes].
9. See David C. Raskin, The Polygraph in 1986: Scientific, Professional and Legal Issues
Surrounding Application and Acceptance of Polygraph Evidence, 1986 UTAH L. REV. 29 (discussing
application of and controversies surrounding polygraph tests) [hereinafter Raskin, Polygraph in 1986].
10. See DONALD H. McBuRNEY, RESEARCH METHODS 41 (3d ed. 1994).
11. Id. at 43.
12. Id. at 41-42.
13. Id.
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There is considerable controversy about the development of theory
with regard to psychophysiological credibility assessment, and it is fair to
state that a well tested comprehensive theory describing all the variables
and their respective relationships does not exist at present.14 However, at
a broader level, the theory underlying the use of physiological measures
for credibility assessment can be stated simply as follows: When a
person tells a lie, he or she will produce physiological changes that can
be measured instrumentally. From this broad theory, which does generate hypotheses that can be tested experimentally and falsified, several
testing techniques have been developed. In turn, each of these techniques has its own rationale based on the above broad statement of
theory.
B.

TECHNIQUES

It should be noted that there is no one specific technique or test
that is used for psychophysiological credibility assessment. There are a
variety of tests, having different rationales, and a multitude of practice
names.i 5 In the following sections we describe these techniques in broad
families. However, all of these techniques have certain characteristics in
common. 16 All techniques involve a pre-test interview where the test is
described and the wording of the test questions are developed or finalized. All involve the recording of physiological measures controlled by
the autonomic nervous system. The resulting physiological recordings
are interpreted and a decision regarding veracity is rendered. Failed
examinations, especially those administered by law enforcement examiners, are often followed by an interrogation designed to elicit a confession. However, this post-test phase is not necessarily a component of the
credibility assessment portion of the examination, and is not integral to
its validity as a forensic test.
1.

PhysiologicalRecordings

In practice, virtually all polygraph instruments used for the psychophysiological credibility assessment record measures from at least three
14. See generally Max Steller, Theoretical Analysis of the Meaning of Perceptions and Emotions
in Psychophysiological Evaluations, in PSYCHOPHYSIOLOGISCHE AUSSAGEBEURTEILUNG ch. 4 (1987)
(discussing a relatively comprehensive theory of psychophysiological credibility). Unfortunately this
theory has not yet generated any published tests of its specific tenants, possibly because the original
has not yet been published in English.
15. See John A. Podlesny & David C. Raskin, Physiological Measures and the Detection of
Deception, 84 PSYCHOL. BULL. 782, 789-96 (1977) (offering a detailed description of the various
physiological measures that have been and could be used for credibility assessment) [hereinafter
Podlesny & Raskin, Physiological Measures].
16. Id.
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physiological systems that are controlled by the autonomic nervous
system.17 Recordings are usually made of palmar sweating (commonly
known as the galvanic skin response), relative blood pressure (obtained
from an inflated cuff on the upper arm), and respiration (obtained from
volumetric sensors placed around the chest and/or abdomen). Many
instruments will also provide a measure of peripheral blood flow (usually
obtained from a photoelectric plethysmograph placed on one of the
fingers). Although the polygraph instruments typically used in the field
are not generally considered to be the state of the art in psychophysiology, there seems to be little controversy in the literature regarding the
accuracy of the recordings they make. Thus, provided that the instruments have reasonable maintenance and attention, there should be no
problems or concerns associated with the actual physiological response
recordings.
2.

Detection of Deception Tests

The most commonly used tests for psychophysiological credibility
assessment in forensic settings are detection of deception tests. Detection
of deception tests assess a person's credibility by asking the suspect
direct accusatory questions that go directly to the heart of the issue
under investigation. 18 The oldest of these techniques is known as the
Relevant-Irrelevant Test.1 9 Although still used by some government
agencies and in national security, 20 the Relevant-Irrelevant technique is
now generally considered to be invalid because it produces an extremely
high false positive rate. 2 1 At present, the most commonly used detection
of deception test in the United States is the Control Question Test
(CQT).22 The CQT was developed in 1947 by John Reid in an effort to
correct problems with the Relevant-Irrelevant test. 23
The CQT test presents the suspect with two kinds of important
questions. 24 Relevant questions are direct accusatory questions that go to
17. Id.
18. See Honts, Detection of Deception, supra note 8, at 77; Steven W. Horowitz et al., The Role
of Comparison Questions in Physiological Detection of Deception, 8-9 (Feb. 1995) (unpublished
manuscript, on file with the author) [hereinafter Horowitz et al., Comparison Questions].
19. Horowitz et al., Comparison Questions, supra note 18, at 9.
20. Honts, Detection of Deception,supra note 8, at 77.
21. Honts. Emperor's New Clothes, supra note 8, at 113. Research suggests that the
Relevant-Irrelevant Test may produce false positive rates of 80% or higher. See Horowitz et al.,
Comparison Questions, supra note 18, at 19-20; Frank S. Horvath, The Utility of Control Questions and
the Effects of Two Control Question Types in Field PolygraphTechniques 16 J. OF POLtCE SC. & ADMIN.
198 (1988).
22. See Horowitz et al., Comparison Questions, supra note 18, at 3.
23. John E. Reid, A Revised Questioning Technique in Lie Detection Tests, 37 J. OFCRIM. L. &
CRIMINoLOGY 542 (1947).
24. Id.
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the matter under investigation (e.g., Did you shoot John Doe?). 25 The
rationale of the CQT predicts that guilty suspects will respond physiologically when they are presented relevant questions. 2 6 Unfortunately, if
only relevant questions are presented, innocent subjects are also likely to
respond, because they recognize the relevant questions as important
questions. 2 7 To correct for this, John Reid devised the control question
(more properly called a comparison question) to give the innocent
suspect a place to focus his or her attention other than on the relevant
questions. 28 A typical control question would be: Before 1994, did you
ever do anything that was dishonest, illegal, or immoral? 29 During the
review of the questions the suspect is told that the control questions are
important to the outcome of the test and that an honest response is
important. 30 However, at the same time the examiner maneuvers the
suspect into answering the control questions in the negative without
making admissions to them. 3 1 The rationale of the CQT predicts that in
contrast to guilty suspects, innocent suspects will respond with larger
physiological responses to control rather than to relevant questions. 32
The CQT has been the subject of polemic controversy in the
scientific literature for over 20 years. 33 Although this controversy has
encompassed a number of issues, it can be reduced to a basic
disagreement about the reasonableness of the rationale of the CQT.
Critics of the CQT state that the rationale of the CQT is naive, in that
examiners in real world cases cannot come up with control questions
capable of balancing the emotional impact of relevant questions that deal
with serious crimes. 34 Because this theoretical orientation focuses on the
strong affective environment found in actual criminal cases, theorists of
this bent stress that the only meaningful data in this area must come

25. Id.
26. Id. at 545.
27. Horowitz et al., Comparison Questions, supra note 18, at 4.
28. David C. Raskin, Polygraph Techniques for the Detection of Deception. in PSYCHOLOGICAL
METHODS IN CRIMINAL INVESTIGATION AND EVIDENCE 253 (David C. Raskin ed., 1989) [hereinafter
Raskin, Polygraph Techniques].
29. Id. at 254.
30. Id.

31. Id. at 255.
32. See id. at 276 (discussing in detail how control questions are presented).
33. For a classic exchange of the CQT controversy, compare: Podlesny & Raskin, Physiological
Measure, supra note 15 at 782; with David T. Lykken, The Detection of Deception, 86 PSYCHOL. BULL.
47 (1979); and David C. Raskin & John A. Podlesny, Truth and Deception: A Reply to Lykken, 86
PSYCHOL. BULL. 54 (1979). For a more recent exchange, compare John J. Furedy & Ronald J.
Heslegrave. The Forensic Use of the Polygraph: A Psychophysiological Analysis of Current Trends
and Future Prospects, in 4 ADVANCES INPSYCHOPHYSIOLOGY 157 (1991); with David C. Raskin & John C.
Kircher, Comments on Furedy and Heslegrave: Misconceptions, Misdescriptions, and Misdirections,
in 4 ADVANCES IN PSYCHOPHYSIOLOGY 215 (1991).

34. Lykken, supra note 33, at 47-48.
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from field studies of the various techniques. 3 5 Other scientists have
taken the position that the evaluation of the CQT represents a series of
empirical questions and that can be answered with data. 36 Scientists who
take this approach express an opinion that both laboratory and field data
are useful in determining the validity of the CQT. Given this perspective,
convergence of results from the laboratory and the field would present a
37
particularly persuasive picture.
3.

Concealed Knowledge Tests

The other major family of psychophysiological credibility assessment tests assess a person's veracity by attempting to discover if the
individual has knowledge that only the perpetrator of a crime would be
likely to have.38 At present, concealed knowledge tests (CKT) are rarely
used in American criminal justice, although their use is strongly advocated by certain scientists. 39 CKTs are used by law enforcement agencies in
40
Japan and Israel.
There are two serious problems that can arise in the construction of
a set of CKT alternatives. 4 1 The first of these problems is known as
transparency. Transparency occurs when the key item is detectable as
the most likely alternative by a subject who has no knowledge of the
35. Id. at 50.
36. Raskin, Polygraph in 1986, supra note 9, at 33-34; Honts & Perry, PolygraphAdmissibility,
supra note 6, at 361-62. See also, Kircher et al., Meta-Analysis of Mock Crime Studies of the Control
Question Polygraph Technique, 12 L. & HuM. BEHAV. 79, 82-83 (1988) [hereinafter Kircher et al.,
Meta-Analysis].
37. See, e.g., Raskin, Polygraphin 1986, supra, note 9, at 41.
38. For example, if a wristwatch were taken during a burglary, the suspect might be asked the
following multiple choice question: If you were the person who committed the burglary, then you
would know the items that were stolen. Raskin, Polygraph Techniques, supra note 28, at 276. Was
one of the stolen items a: a) diamond ring, b) set of gold ear rings, c) wrist watch d) gold necklace, e)
ivory cigarette holder, or f) silver bracelet. Id. The suspect is instructed to answer "No" to all of the
alternatives. Id. The critical item is never placed in the first position in the series, since the first
position in a series tends to elicit a physiological response regardless of its content. Id. A number of
such questions should be asked with the critical item being located randomly in the other serial
positions. Id. The probability of response by an innocent subject is defined by the laws of probability.
Id. The modem form of the concealed knowledge test appears to have originated with David T.
Lykken, The GSR in the Detection of Guilt. 43 J. OF APPLIED PSYCHOL. 385 (1959) [hereinafter Lykken.
GSR in the Detection of Guilt].
39. See, e.g., DAVID T. LYKKEN, A TREMOR IN THE BLOOD (1981) (examining the significance of
lie detector tests); GERSHON BEN-SHAKHAR & JOHN J. FUREDY, THEORIES AND APPLICATIONS IN THE
DETECTION OF DECEPTION (1990) (dealing with the reliability of polygraph tests).
40. T. Yamamura & Y. Miyata, Development of the Polygraph Technique in Japanfor Detection
of Deception, 44 FORENSIC S cd. INT'L 257 (1990) (reviewing the use of polygraphy in Japan in criminal
investigations). See Eitan Elaad, Detection of Guilty Knowledge in Real-Life Criminal Investigations,75
J. OFAPPLIED PSYCHOL. 521 (1990) (analyzing the validity of the "guilty knowledge test" in criminal
investigations).
41. See Charles R. Honts et al., Mental and Physical CountermeasuresReduce the Accuracy of
the Concealed Knowledge Test, 33 PsvcHoPHvssoLoov I (forthcoming 1996) (discussing the problems
with the concealed knowledge test) [hereinafter Honts et al., Mental and Physical Countermeasures].
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actual case facts. Transparency would likely lead to a high rate of false
positive errors. 42 Transparency can be determined by presenting the
potential concealed knowledge questions to subjects who are known to
be naive regarding the case facts. If key items are detected at greater
than chance rates by these naive subjects, then the item is transparent and
should either be modified or discarded. Transparency of items is often
tested in laboratory studies of the CKT, but the extent of testing for
transparency in the field is not known.
The second problem encountered in the development of CKT is
memorability. This problem addresses the question of whether the key
item is likely to be remembered by the guilty suspect. If critical items
are chosen that are not remembered by the guilty suspect, then the CKT
will likely result in a false negative error. 4 3 Testing for memorability is a
common practice in the laboratory, but is not possible in the field. 44
C.

SCIENTIFIC STUDY OF THE TECHNIQUES

When evaluating the validity 4 5 of classification techniques like
psychophysiological credibility assessment tests, scientists have two
major approaches they can take. Research can be conducted in the
laboratory or in the field. Laboratory research has traditionally been an
attractive alternative because the scientist can control the environment.
Moreover, with regard to credibility assessment studies, the scientist can
know with certainty who is telling the truth and who is lying by randomly assigning subjects to conditions. Laboratory research on credibility
assessment has typically made subjects deceivers by having them commit
a mock crime (e.g., "steal" a watch from an office), and then instructing
them to lie about it during a subsequent test. From a scientific viewpoint
random assignment to conditions is highly desirable because it controls
for the influence of extraneous variables that might confound the results
of the experiment.4 6 However, laboratory research in general, and with
42. Two kinds of error are possible in a classification test. In the context of the present discussion one error can occur when the test indicates that an innocent suspect is being deceptive. This is
known as a false positive error. The other error occurs when a guilty suspect is reported as being
truthful. That error is known as a false negative error.
43. See Honts et al.. Mental and Physical Countermeasures, supra note 41. at 7.
44. Id.
45. Scientists use the terms reliability and validity in different ways than do lawyers. In legal
terms, "reliability" means trustworthiness. See Honts & Perry, PolygraphAdmissibility, supra note 5.
at 365. In scientific terms, "reliability" refers to repeatability. Does a test give the same result when
administered twice? Do two evaluators come to the same conclusion when viewing the outcome of a
test? For a scientist, "validity" refers to the accuracy of a technique. Id. Thus. the legal use of the
word "reliability" and the scientific use of the term "validity" are somewhat synonymous.
46. See generally T. D. COOK & D. T. CAMPBELL, QUASI-EXPERMENTrATION: DESIGN AND ANALYSIS
ISSUES FOR FIELD SErrINGs 341-86 (1979) (containing an extensive discussion of the advantages of
random assignment of conditions in experimental designs).
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regard to credibility assessment in particular, can be criticized for a lack
of realism. This lack of realism may limit the ability of the scientist to
apply the results of the laboratory to real-world settings. 47 Some scientists who conduct research on psychophysiological credibility assessment
have attempted to overcome this limitation by trying to make the laboratory simulations as realistic as possible. 4 8 The goal of making laboratory simulations as realistic as possible would seem to be reasonable for
studies of both the CQT and CKT.
The alternative approach to studying psychophysiological credibility assessment is to conduct field studies. In this approach, polygraph
tests conducted in actual cases are examined. Although field studies are
plagued by numerous problems, 4 9 the chief problem lies in unambiguously determining ground truth. That is, some method is needed for
determining who is in fact telling the truth that is independent of the
outcome of the test. Although a number of approaches have been taken,
it is generally agreed that confessions are the best available criterion for
ground truth in these studies. 50 It now seems to be generally agreed by
persons doing field research in this area that useful field studies of the
psychophysiological credibility assessment tests should have all of the
following characteristics: 5 1
*
Subjects should be sampled from the actual population of subjects
in which the researcher is interested. If the researcher wants to
make inferences about tests conducted on criminal suspects, then
52
criminal suspects should be the subjects who are studied.
"
Subjects should be sampled by some random process. Cases must
be accepted into the study without reference to either the accuracy

47. Id.
48. See Kircher et al., Meta-Analysis, supra note 36, at 80-82. Three factors have been identified as contributing to the realism of laboratory research on the CQT. First, the difference between
the subject populations. Id. College student subjects have been associated with low accuracy rates,
while more representative subject samples from prison populations and the community have been
associated with higher accuracy rates. Second. the use of representative field examiners, techniques.
and scoring methods. Id. Those laboratory studies that have used field polygraph examiners, and field
techniques for administering and scoring the examinations have produced higher accuracy rates.
Third, the use of incentives associated with the outcome of the examinations. Id. Usually, subjects are
paid money if they pass the examination, although other studies have used negative events associated
with failing the test. Studies with explicit motivations associated with the outcome of the test have
produced higher accuracy rates.
49. See, e.g., Cook & Campbell, supra note 46, at 341 (discussing the validity of experimental
design against common threats to valid inference).
50. See Raskin, Polygraph Techniques, supra note 28, at 264 (discussing the problems associated
with field research).
51. See Raskin et al., Scientific Status, supra note 5, at 19-21 (adapting the present list from that
article).
52. Id. at 19.
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of the original outcome or to the quality of the physiological
recordings .53
The resulting physiological data must be evaluated by persons
trained and experienced in the field scoring techniques about which
inferential statements are to be made. Independent evaluations by
persons who have access to only the physiological data are useful
for evaluating the information content of those data. However, the
decisions rendered by the original examiners probably provide a
better estimate of the accuracy of polygraph techniques as they are
actually employed in the field.54
The credibility of the subject must be determined by information
that is independent of the specific test. Confessions substantiated by
physical evidence are presently the best criterion available. 5 5
1. Results of Laboratory Studies

David C. Raskin, Charles R. Honts, and John C. Kircher have
recently reviewed the scientific literature addressing psychophysiological
credibility assessment. 5 6 They found eight high quality laboratory
studies of the CQT57 and five high quality laboratory studies of the
CKT.58 The results of those 13 laboratory studies are illustrated in Table
1 .59 The high quality laboratory studies indicate that both the CQT and

53. Id. at 20.
54. Id. at 20.
55. Id. at 21.
56. See Raskin et al., Scientific Status, supra note 5. at 7-11.
57. Id. See Avital Ginton et al., A Method for Evaluatingthe Use of the Polygraphin a Real-Live
Situations, 67 J. APPLIED PSYCHOL. 131 (1982); Charles R. Honts et al., Mental and Physical
Countermeasures Reduce the Accuracy of Polygraph Tests, 79 J. APPLIED PSYCHOL. 252 (1994);
Horowitz et al., supra note 18; John C. Kircher & David C. Raskin, Human Versus Computerized
Evaluations of PolygraphData in a Laboratory Setting, 73 J. APPLIED PSYCHOL. 291 (1988); John A.
Podlesny & David C. Raskin, Effectiveness of Techniques and PhysiologicalMeasures in the Detection
of Deception, 15 PSYCHOPHYSIOLOGY 344 (1978); John A. Podlesny & Connie M. Truslow, Validity of an
Expanded-Issue (Modified General Question) Polygraph Technique in a Simulated
distributed-Crime-RolesContext, 78 J. APPLIED PSYCHOL. 788 (1993); David C. Raskin & Robert D.
Hare, Psychopathy and Detection of Deception in a Prison Population, 15 PSYCHOPHYSIOLOGY 126
(1978); Louis I. Rovner, The Accuracy of Physiological Detection of Deception for Subjects With Prior
Knowledge, 15 POLYGRAPH 1 (1986).
58. Park 0. Davidson, Validity of the Guilty-knowledge Technique: The Effects of Motivation, 53
J. APPLIED PSYCHOL. 62 (1968); Honts et al., Physical and Mental Countermeasures,supra note 41, at 7;
Lykken, GSRin the Detection of Guilt, supra note 40, at 385; John A.Podlesny & David C. Raskin.
Effectiveness of Techniques and Physiological Measures in the Detection of Deception, 15
PSYCHOPHYSIOLOGY 334 (1978), Max Steller et al., Extraversionand the Detection of Information, 21 J.
RES. INPERSONALrrY 334 (1987).
59. Table I includes inconclusive rates for the CQT but not for the CKT. Traditionally, the CQT
has been evaluated using an inconclusive zone. An inconclusive outcome for a CQT means that the
differences between the physiological responses to relevant and control questions were two small to
allow for a decision. In contrast, the inconclusive alternative has not traditionally been used with the
CKT and was not included in these studies.
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the CKT are very accurate discriminators of truthtellers and deceivers.
Over all of the studies, the CQT correctly classified about 90 percent of
the subjects 60 and produced approximately equal numbers of false
positive and false negative errors. Similarly, the CKT produces overall
accuracy rates that exceeded 90 percent, but the CKT clearly makes
more false negative than false positive errors. 6 1
2.

Results of FieldResearch

In their recent review, Raskin and his colleagues also examined the
available field studies of the CQT and the CKT.62 They were able to find
four field studies 63 of the CQT and two field studies of the CKT64 that
met the criteria for meaningful field studies of psychophysiological
credibility assessment tests. The results of the independent evaluations
for those studies are illustrated in Table 2. Overall, the independent
evaluations of the field studies produce results that are quite similar to
the results of the high quality laboratory studies. The average accuracy
of field decisions for the CQT was 90.5 percent. 65 However, with the
field studies nearly all of the errors made by the CQT were false positive
errors .66
60. See Raskin et al., Scientific Status, supra note 5, at 7-11 (excluding the inconclusive outcomes
as they are not decisions).
61. This is a disturbing finding because conditions in laboratory studies are optimized for
detecting guilty subjects. Many of these studies pretested the critical items to see if they were
memorable to subjects who were exposed to the stimulus materials. Often only keys that were highly
memorable were retained for testing. See, e.g., Honts et. al., Mental and Physical Countermeasures,
supra note 41, at 7. If such optimized CKTs still produce substantial numbers of false negative errors,
the error rate in real world settings must be higher since it is not possible to ensure high memorability
in the field. Id.
62. See Raskin et al., Scientific Status, supra note 5, at 7-12.
63. The following is a list of the CQT studies: Honts, C.R. (1994), Field Validity Study of the
Canadian Police College Polygraph Technique, TR-07-94 (Ottawa, Canada: Canadian Police
Research Centre); Charles R. Honts & David C. Raskin, A Field Study of the Directed Lie Control
Question, 16 J. POLICE SCI. & ADMIN. 1, 56-61 (1988) [hereinafter Honts & Raskin. Field Study];
Christopher J. Patrick & William G. Iacono, Validity of the Control Question Polygraph Test: The
Problem of Sampling Bias. 76 J. APPLIED PSYCHOL. 229, 229-38 (1991); DAVID C. RASKIN ET AL., A
STUDY OF THE V ALIDITY OF POLYGRAPH E XAMINATIONS INC RIMINAL I NVESTIGATIONS, NATIONAL I NSTITUTE
OF JUSTICE (1988) [hereinafter RASKIN ET AL, POLYGRAPH REPORT].

64. Elaad, supra note 40, at 521: Elaad et al., Detection Measures in Real-Life Criminal Guilty
Knowledge Tests, 77 J. APPLIED PSYCHOL. 757,757-67 (1992).
65. See supra note 61 (excluding inconclusive outcomes as they are not decisions).
66. See Raskin et al., Scientific Status, supra note 5, at 22 (concerning the performance of original examiners in these studies). They note that the original examiners, in the Patrick and Iacono study,
perform at a much higher level than their independent evaluators. This finding was not representative
of the other three field studies. The original examiners in the Patrick and lacono study, correctly
classified 100% of the guilty and 90% of the innocent subjects. Patrick & Iacono, supra note 63, at
235. This performance is quite similar to the original examiners in the Honts (1994) field study, who
were from the same law enforcement agency. Raskin et al., Scientific Status, supra note 5. at 23.
Raskin and Honts have argued that the independent evaluator data from the Patrick and Iacono should
be viewed as an anomaly. If the Patrick and lacono data are excluded, the field estimate of the
accuracy of CQT decisions is 95.5%. Raskin et. al., POLYGRAPH REPORT, supranote 63, at 54-55.
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Over the two high quality field studies of the CKT the accuracy was
only, 72.5 percent, with virtually all of the errors being false negative
errors. 67 The overall false negative rate of 53 percent, indicates that
more than half of the guilty subjects were able to pass CKTs given in the
field. Although the field false negative rate is much higher than the
laboratory false negative rate, this may not be surprising since conditions
for the detection of the guilty with the CKT are optimized in the laboratory while problems of memorability will be particularly acute in field
settings .68

3.

True Figures of Meritfor Legal Proceedings

Although the high quality field studies indicate a high accuracy rate
for the CQT, all of the data represented in Table 2 were derived from
independent evaluations of the physiological data. This is a desirable
practice from a scientific viewpoint, because it eliminates possible
contamination (e. g., knowledge of the case facts, and the overt behaviors
of the subject during the examination) in the decisions of the original
examiners. However, independent evaluators rarely offer testimony in
legal proceedings. It is usually the original examiner who gives testimony. Thus, accuracy rates based on the decisions of independent
evaluators may not be the true figure of merit for legal proceedings.
Raskin and his colleagues have summarized the data from the original
examiners in the studies reported in Table 2, and for two additional
studies that are often cited by critics of the CQT.69 The data for the
original examiners are presented in Table 3. These data clearly indicate
that the original examiners are even more accurate than the independent
evaluators.
4.

Summary of the Scientific Findings

High quality scientific research from the laboratory and the field
converge on the conclusion that the CQT is a highly accurate discriminator of truthtellers and deceivers. The research results converge on an
67. See supra note 63 and accompanying text (citing and discussing the CKT studies).
68. See Honts et al., Mental and Physical Countermeasures, supra note 41, at 7 (discussing the
accuracy of the CKT studies).
69. Those two studies critical of CQT are: Benjamin Kleinmuntz & Julian J. Szucko, A Field
Study of the Fallibility of Polygraphic Lie Detection, 308 NATURE 449 (1984); Frank Horvath, The
Effects of Selected Variables on Interpretation of Polygraph Records, 62 J. OF APPLIED PSYCHOL. 127
(1977). Neither of these studies meet the generally accepted requirements for useful field studies,
nevertheless, they are frequently cited by critics of the CQT as evidence that the CQT is not accurate.
See David C. Raskin, et al., Setting the Record Straight: A Reply to Iacono and Lykken, in WEST
COMPANION TO SCIENTIFic EVIDENCE (D. L. Faigman et al. eds.. forthcoming 1996) (discussing the
studies critical of CQT).
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accuracy estimate that exceeds 90 percent when inconclusive outcomes
are excluded. Moreover, original examiners, who are most likely to
offer testimony, produce even higher estimates of accuracy. There may
be a tendency for the CQT to produce more false positive than false
negative errors, but this trend in the current literature is not particularly
strong. 70 Moreover, no tendency toward false positive errors is seen in
the decisions of the original examiners.
Although the results for the CQT are quite positive, the modern
scientific literature is converging on the conclusion that the CKT is a
seriously flawed technique. The laboratory data report a trend for the
CKT to produce false negative errors. However, the field data suggest
that this problem may be extreme, with the number of false negatives in
the field studies exceeding 50 percent. A test that allows more than half
of the guilty subjects to escape detection appears to be of little use in
practice.
D.

SCIENTIFIC, PROFESSIONAL, AND LEGAL CONCERNS REGARDING

PSYCHOPHYSIOLOGICAL CREDIBILITY ASSESSMENT TESTS

Although the scientific literature appears to paint a very positive
picture about the validity of the Control Question Test, there are a
number of concerns that have been raised and discussed in scientific and
legal literature over the years. In the following sections this article
address the more salient of these concerns.
1.

Training of Examiners

During the last decade, various commentators have derided the
quality of the training and competence of the average field polygraph
examiner. 7 1 Honts and Perry were particularly pessimistic that internal
forces in the polygraph profession would be able to bring about significant change in this area. 72 Given the poor general state of examiner
training in the polygraph profession, the assessment of competence of
the specific examiner offering evidence is critically important. Honts
and Perry suggest that a polygraph examiner offering to testify should
be questioned in detail regarding his or her basic knowledge of psychology, psychophysiological measurement, validation problems, and the
scientific literature that has directly addressed polygraph testing. 73 In
70. This is especially true if the outlying data produced by the Patrick and Iacono study,
discussed supra note 68, are discounted.
71. See Raskin, Polygraph in 1986, supra note 9, at 66-67; Honts & Perry, Polygraph
Admissibility, supra note 4, at 369.
72. Honts & Perry, PolygraphAdmissibility, supra note 4, at 370.
73. Id. at 371. In particular they suggest that competency examinations of polygraph examiners
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particular, a lack of knowledge of the specific scientific literature concerning polygraph testing would be particularly damaging during an
assessment of an examiner's competence and should probably be
disqualifying.
2.

Unacceptable Examiner Practices

There are several notions that require mention in this section. The
first of these is a notion that is frequently raised by prosecutors in
objecting to defense offered polygraph tests and is known as the Friendly Polygrapher Hypothesis. 74 The Friendly Polygrapher Hypothesis
states that a problem can occur when a polygraph test is conducted for
the defense attorney in a setting where the subject knows the results of
the test will not be revealed if the subject fails. It is hypothesized that in
this setting the subject will have no fear of detection of deception and
will likely pass the test even if he or she is deceptive. Raskin, 75 Honts,
and Perry 7 6 have closely reviewed the scientific literature regarding the
Friendly Polygrapher Hypothesis and have rejected it on logical and
empirical grounds. We concur with their reasoning and agree that the
Friendly Polygrapher Hypothesis is based on faulty assumptions and
77
reasoning, and is entirely without empirical support.
A second concern with examiner practice is the opposite phenomenon to the Friendly Polygrapher and occurs when a subject is tested by a
law enforcement examiner. Honts and Perry named this problem the
Unfriendly Polygrapher. 7 8 This situation occurs when law enforcement
examiners fail to show sufficient concern for the subject and are hostile
and belligerent toward their subjects. Honts and Perry suggest that such
conditions often exist when law enforcement examiners are focused on
getting a confession rather than on conducting a valid forensic test.7 9 It
should follow the standards set by the American Psychological Association for its members who
conduct polygraph tests. Those standards state:
Polygraph tests used in all applied settings should be based on adequate psychological
and psychophysiological training and sophistication. Their use by psychologists must be
consistent with the [APA] Standards for Educational and Psychological Testing and the
[APA] Ethical Principles of Psychologists. They should be used only when such use is
justified by the existence of sufficient data on their reliability and validity for the
particular population, context and specific purpose.
APA Resolution Says Reliability of Polygraph Tests 'Unsatisfactory.' American Psychological
Association News Release (1986) (on file with the author).
74. See. Martin T. Orne, Implications of LaboratoryResearchfor the Detection of Deception, in
LEGAL ADMISSIBILITY OF THE POLYGRAPH 94, 114 (N. Ansley ed., 1975) (proposing the Friendly
Polygrapher Hypothesis).
75. Raskin, Polygraph in 1986, supranote 9, at 60.
76. Honts & Perry, PolygraphAdmissibility, supra note 4, at 371.
77. See id, (containing detailed analysis of the Friendly Polygrapher Hypothesis and its rejection).
78. Id.
79. Raskin, Polygraph in 1986, supra note 9, at 61-63.
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seems reasonable to suggest that under such conditions false positive
errors are likely, although empirical examination of this question is
presently lacking.
Finally, Honts and Perry note that it is possible that dishonest
counsel and/or an examiner might be able to manipulate the outcome of
an examination. 80 This could be done through either manipulation of
the relative strength of the various question types, or by mismarking the
physiological records. In addition, counsel could commission a number
of tests and continue to test his or her client, until through habituation or
8
chance the client passes a test. Then only the passed test is reported. 1
2
Honts and Perry8 note that there are ready remedies to the problems associated with examiner practices and they cite the evidentiary
requirements established in New Mexico. 8 3 At present New Mexico is
the only state in the United States where control question polygraph tests
are generally admissible. New Mexico Rule 707 provides two requirements that substantially remedy all of the problems associated with
examiner practices. The first of those rules requires counsel to reveal the
results of all of the examinations conducted on his or her client if any of
those tests is to be considered for admission. 84 This obviously reveals
any effort by counsel to shop for a result. The second requirement is
that all polygraph tests considered for admission into evidence must have
been tape recorded in their entirety. 8 5 All of the examiner's behaviors
are thus revealed and are subject to cross examination. If the examiner
acted out of the range of standard practice, this will be readily revealed.
Although tape-recording would seem to be a basic minimum requirement for the documentation of polygaph evidence, to our knowledge,
only New Mexico has enacted this very important precaution as a
precursor to the consideration of polygraph evidence.
3.

Countermeasures

Countermeasures are anything that a subject might do in order to
distort or defeat a psychophysiological credibility assessment test.
Detailed reviews of the scientific literature on countermeasures are
available in a number of locations. 8 6 This research leads to several
80. Honts & Perry, PolygraphAdmissibility, supra note 4, at 372.
81. Id.
82. Id.
83. N.M. R. EvID. 707.

84. Id.
85. Id.
86. E.g., Honts & Perry, PolygraphAdmissibility, supra note 4, at 373; Charles R. Honts, Interpreting Research on Polygraph Countermeasures. 15 J. POLICE Sd. & ADMIN. 204 (1987); Charles R.
Honts, et. al., Mental and Physical CountermeasuresReduce the Accuracy of Polygraph Tests. 79 J. OF
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conclusions. First, there is no credible scientific evidence that drugs or
other countermeasures designed to affect the general state of the subject
are effective against the CQT.87 However, studies have indicated that
training in specific point countermeasures designed to increase responding to comparison questions is effective in producing a substantial
number of false negative outcomes when used against both the control
question and the concealed knowledge tests. 88 Nevertheless, it is also
important to note that training in the countermeasures appears critical to
their effectiveness. Subjects who are only given the information are
unable to achieve effects,89 and the required training is hopefully difficult to obtain. 90 Honts and Perry note that while there are no easy
answers to the problem of countermeasures it appears that computerized
analysis of the physiological records [please see section II.E.2 of this
paper] substantially reduces the false negative rate attributable to countermeasure use. 9 1
E.

NEW TECHNOLOGICAL DEVELOPMENTS

There have been two major technological advances reported in the
scientific literature during the last decade. The first of those concerns
the forensic use of a technique known as the Directed Lie Test (DLT).
The DLT is much more standardized than the CQT and the existing data
suggest that it may be more accurate. The other development concerns
the use of statistical algorithms and computers to make decisions in
polygraph tests. This development also increases standardization and
appears to improve accuracy.
1.

The Directed Lie Control Test

The Directed Lie Test (DLT) has been described in detail in a
number of places. 92 The basic rationale of the DLT is similar to that of
the CQT. Subjects are asked direct accusatory relevant questions.
Physiological responses to the relevant questions are evaluated against
the physiological response to comparison questions. However, in the

252 (1994).
87. See Raskin, Polygraph Techniques, supra note 28 (discussing in detail the CQT).
88. E.g., Honts & Perry, Polygraph Admissibility, supra note 4, 360-61 (discussing the purpose
and effect of the CQT); Honts et al., Mental and Physical Countermeasures, supra note 43, at 7-8
(concluding that the countermeasures reduce the accuracy of the CKT).
89. Rovner, supra note 57.
90. Honts & Perry, Polygraph Admissibility, supra note 4, at 376.
91. Id. at 374.
92. See, e.g., Raskin, Polygraph Techniques, supra note 28, at 269-74 (describing in detail the
Directed Lie Test); Honts, Detection of Deception. supra note 8. at 79 (comparing the evaluation of
the Directed Lie Test with the Control Question Test).
APPLIED PSYCHOL.
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DLT the comparison questions are known lies. 93 The rationale of the
DLT predicts that guilty subjects will respond with greater physiological
responses to the relevant questions while innocent subjects will respond
with greater responses to the directed lie questions. The great initial
advantage of the DLT over the CQT is that the same directed lie questions can be asked of virtually all subjects. The pretest portion of the
examination can thus be very standardized and the potential for examiner error and or influence is thus dramatically reduced.
To date, there have been two studies of the validity of the DLT in
forensic settings. 94 Both of those studies have indicated that the DLT
produces slightly more accurate results than the CQT.95 The primary
impact of the DLT appears to be in the reduction of false positive errors.
The DLT has also been examined extensively in national security
screening settings and the results from that literature also support its
validity. 96 The DLT is currently in use by at least 10 agencies of the
Federal government. 97 Given the DLT's clear advantage in improved
standardization, the positive state of the empirical literature, and the
widespread and apparently successful use of the DLT by the Federal
government, some have called for a much wider use of the DLT in
98
forensic application.
2.

Statistical Decision Making

One very common finding in the scientific study of decision
making is that statistical decision making usually outperforms expert
human decision makers. Following this tradition of research, David
Raskin and his students began research in the late 1970s that eventually
resulted in a computer-based statistical decision making system for
93. See Honts, Detection of Deception, supra note 8, at 79 (stating that the subject would be
asked a question like, "Before 1994, did you ever tell even one lie in your entire life?"). The subject
would then be instructed to answer this question on the test with a lie, and would also be instructed to:
think of a specific incident of lying and to pay close attention to his or her physiological responses. Id.
at 77. Subjects are told that it is important to see that they respond appropriately when lying and that if
they fail to do so the test will be inconclusive. Id.
94. See Honts & Raskin, Field Study, supra note 63; Horowitz et al., Comparison Questions, supra
note 18 (referring to a laboratory study).
95. See Honts, Detection of Deception, supra note 8, at 81 (referring to the detailed review and
discussion of the results of the DLT and CQT comparison).
96. Sheila Reed, A New PsychophysiologicalDetection of Deception Examination for Security
Screening, 31 PSYCHOPHYSIOLOGY S80 (1994).

97. Letter from William J. Yankee, Director, Department of Defense Polygraph Institute, to Dr.
Charles R. Honts. University of North Dakota Psychology Department (Nov. 15, 1994) (responding to
a Freedom of Information Act request).
98. Hoots, Detection of Deception, supra note 8, at 80 (stating that the advantages of DLT make
a strong case for its use in the field); Raskin et al., Scientific Status. supra note 5, at 35-36 (noting that
the polygraph is a useful tool for assessing truthfulness and the enhanced reliability and accuracy of
the DLT would be beneficial to law enforcement agencies).
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psychophysiological credibility assessment tests. 9 9 The results of
numerous studies of that system have consistently shown that it performs
as well as, or better than, the best human evaluators.lOO Given that
computer-based statistical analysis is objective, and completely
reliable,l 0 ' its widespread use in the field should serve to generally
improve the quality of practice and the overall accuracy of results. Such
objectification should make these tests more acceptable as evidence in
courts of law.
III. PSYCHOPHYSIOLOGICAL CREDIBILITY ASSESSMENT: THE
LAW IN NORTH DAKOTA
A.

INTRODUCTION

The North Dakota judicial system has not been spared the debate
over polygraph reliability and admissibility. One commentator characterized the debate as a question between "Pinocchio's 10 2 new nose or [a]
valuable forensic tool."10 3 Whatever the characterization, it is clear that
polygraphs are gaining in popularity, usage, and admissibility. The
North Dakota appellate courts have discussed, or at least mentioned, the
admissibility of polygraph tests on several occasions, and in a variety of
contexts.104

99. Honts, Detection of Deception. supra note 8, at 80 (reviewing this research).
100. Id. at 81.
101. The term "reliable" is being used by the author in its scientific sense, meaning that each
time the analysis is run, it will produce exactly the same result.
102. CARLO COLLODI, PINOCCHIo 78 (Unicorn Publishing House 1986). The author provides the
following illustrative exchange: "Pinocchio: 'And how can you possibly know that I have told a lie?'
Blue Fairy: 'Lies, my dear boy, are found out immediately, because they are of two sorts. There are
lies that have short legs, and lies that have long noses. Your lie, as it happens, is one of the those that
have a long nose."' Id.
103. Polygraph Tests Pose Promise, Peril, for Defense. 9 Crim. Prac. Manual (BNA) No. 4, at 84
(Feb. 15, 1995) (referring to a polygraph operator named Paul K. Minor thoroughout the article).
104. There are at least 20 North Dakota decisions that mention either polygraphs or lie detector
tests. The cases include both criminal and non-criminal cases, stipulated and non-stipulated results,
and trial and post-trial applications. The decisions are: City of Fargo v. McLaughlin, 512 N.w.2d 700
(N.D. 1994); State v. Klem, 438 N.W.2d 798 (N.D. 1989), State v. Newnam. 409 N.W.2d 79 (N.D.
1987); Healy v. Healy, 397 N.W.2d 71 (N.D. 1986); Jenson v. Director, Cass County Social Servs.,
388 N.W.2d 853 (N.D. 1986); Shulze v. Satran, 368 N.W.2d 531 (N.D. 1985); Varnson v. Satran, 368
N.W.2d 533 (N.D. 1985); State v. Brown, 337 N.W.2d 138 (N.D. 1983); State v. Hilsman, 333 N.W.2d
411 (N.D. 1983); State v. Carlson, 318 N.W.2d 308 (N.D. 1982); City of Wahpeton v. Skoog, 300
N.W.2d 243 (N.D. 1980); State v. Yodsnukis, 281 N.W.2d 255 (N.D. 1979); State v. Olmstead, 261
N.W.2d 880 (N.D. 1978); State v. Metzner, 244 N.W.2d 215 (N.D. 1976); State v. Olmstead, 246
N.W.2d 888 (N.D. 1976); State v. Iverson, 225 N.W.2d 48 (N.D. 1974); State v. Swanson, 225 N.W.2d
283 (N.D. 1974); State v. Pusch, 77 N.D. 860, 46 N.W.2d 508 (N.D. 1950); State v. Braathen, 77 N.D.
309, 43 N.W.2d 202 (N.D. 1950); City of Bismarck v. Berger, 465 N.W.2d 480 (N.D. App. 1991).
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CRIMINAL CASES

1.

General Rule

The North Dakota Supreme Court has consistently held that unless
the prosecution and defense stipulate to its admissibility, polygraph test
results are generally inadmissible in criminal trials-at least without
evidence of the scientific reliability and acceptance in the relevant
scientific community of the results of polygraph examinations. 10 5
Although polygraphs were mentioned in earlier cases, 10 6 the case
routinely cited for the general rule of inadmissibility is State v. Pusch. 0 7
Pusch is a fascinating murder case from Richland County in the late
1940's. The defendant, August Pusch, was convicted of poisoning his
wife. 10 8 Following the death of Mrs. Pusch on September 26, 1947, the
defendant and his alleged accomplice, Lydia Witt, moved to Arizona. 109
A subsequent investigation disclosed several suspicious facts and the
body of Mrs. Pusch was exhumed."l 0 A South Dakota coroner conducted an autopsy and determined that death resulted from strychnine
poisoning."ll The defendant and Ms. Witt were arrested and returned to
Wahpeton, North Dakota, from Arizona. Ms. Witt ultimately testified for
the government that she had purchased strychnine at the defendant's
request, along with several other adverse statements. 1 12 The defendant
was convicted and several issues were raised on appeal, including the
court's ruling rejecting the defendant's proffered evidence that he had
taken and passed a polygraph test.' 1 3

105. One of the most complete summaries of the North Dakota Supreme Court jurisprudence on
admissibility of polygraphs in criminal cases is found, ironically, in the only civil case in which this
issue is discussed by the North Dakota appellate court. Healy v. Healy, 397 N.W.2d 71,74 n.l (N.D.
1986). See also City of Bismarck v. Berger, 465 N.W.2d 480 (N.D. App. 1990).
106. The first apparent reference to polygraph appears in State v. Braathen, 43 N.W.2d 202
(N.D. 1950) (involving an attempted arson). The only reference to the polygraph is that the defendant
was asked to take a polygraph and refused until he could talk with his attorney; no polygraph test was
given. Id.at 210.
107. 46 N.W.2d 508 (N.D. 1950) (containing many criminal law and criminal procedure issues,
including both lie detector and hypnosis admissibility).
108. State v. Pusch, 46 N.W.2d 508, 511 (N.D. 1950).
109. Id.
110. Id. at 513.
111. Id. at 513-14.
112. Id.at 514.
113. State v. Pusch, 46 N.W.2d 508, 520 (N.D. 1950).
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The North Dakota Supreme Court recognized that the issue had
been raised in several cases 11 4 but could only find a New York case,1 15
which allowed the admissibility of such evidence.
Although the court recognized the value of using a lie detector "for
purposes of investigation," 116 it found that there is a "wide distinction"
between that and "using the answers to questions . . . in court bearing

directly upon the truthfulness of the statements made by the party who is
being examined and as proof of guilt or innocence in a criminal
action." 1 1 7 Without expressing any opinion as to circumstances under
which a polygraph may be admissible, the court in Pusch simply found
no error in the trial court's exclusion of the evidence in this case.1 18
In State v. Swanson'119 the North Dakota Supreme Court again
discussed polygraph admissibility. 120 However, in Swanson, the defendant simply sought to introduce evidence of his "willingness" to take a
polygraph test. 12 1 Although no record was established showing the
reliability of the test, the qualifications of the tester, or even that a test
had been taken, the court did discuss at some length its decision in
Pusch.122 The court initially noted the Frye v. United States123 decision
and further noted that "[t]he bulk of the criticism . . . [regarding

polygraph admissibility] relates to [the] reliability of the instrument, lack
of standards for the operator, and fear that the results may be given
undue weight by a jury."124
The court in Swanson recognized, however, that there was "some
evidence of a breach in the wall of judicial opposition to utilizing this
device,"12 5 citing several cases. 12 6 The court concluded by noting that
they may need to revisit the issue of polygraph admissibility in the
future:

114. Id. (referring to regional cases from Michigan, Nebraska, and Wisconsin, and relying on
secondary authority its conclusion that lie detectors are generally inadmissible into evidence).
115. People v. Kenny, 3 N.Y.S.2d 348 (1938).
116. Pusch, 46 N.W.2d at 520. See, e.g., State v. Iverson, 225 N.W.2d 48 (N.D. 1974) (mentioning the use of polygraphs as part of law enforcement investigations).
117. Pusch, 46 N.W.2d at 520-21.
118. Id. at 521 (discussing the issue of polygraph admissibility in less than one page of a 21 page
decision).
119. 225 N.W.2d 283 (N.D. 1975).
120. State v. Swanson, 225 N.W.2d 283, 285 (N.D. 1975).
121. Id. at 285.
122. Id.
123. 293 F. 1013 (D.C. Cir. 1923). See supra note 3 and accompanying notes (discussing the
Frye evidentiary test).
124. Swanson, 225 N.W.2d at 285 (noting that the Frye test has resulted in many courts refusing
to allow polygraph admissibility).
125. Id.
126. Id. (citing State v. Stanislawski, 216 N.W.2d 8 (Wis. 1974); United States v. Ridling, 350 F.
Supp. 90 (E.D. Mich. 1972); United States v. Zeiger, 350 F.Supp. 685 (D.C. 1972)).
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This court may be required to reexamine its decision in State v.
Pusch, if presented with an appropriate record. Such a record
is not present in this case. There was no actual test made of this
defendant, he merely offered to take such a test. There was
little evidence offered concerning the scientific reliability and
acceptance of the polygraph or the qualifications of its proposed operator. The testimony of the officer called to explain
the proposed test indicated that the polygraph would be
inconclusive in a case of this type. 127
In State v. Newnam,128 the North Dakota Supreme Court again
discussed the issue of polygraph admissibility, but again was presented
with an inadequate record.12 9 Prior to the defense even attempting to
make either an offer of proof or a motion in limine regarding polygraph
testing, the issue was raised during defense cross-examination of a law
enforcement officer.1 30 The defense made a subsequent offer of proof
with the deposition testimony of the polygraph operator which included
a statement that the results of this particular polygraph "were
unreliable."131 No other scientific evidence of the reliability of the
results or any other information was apparently provided to the trial
court. The trial court's decision to exclude the testimony under Rule
403 of the North Dakota Rules of Evidence was affirmed by the North
Dakota Supreme Court. 132
2.

Admissibility by Stipulation

In State v. Olmstead 3 3 (hereinafter Olmstead I), the defendant was
convicted, following a court trial, of rape.1 34 After the verdict, the
defendant retained a new attorney to represent him on post-trial motions
and, if necessary, on appeal of the conviction.135 Olmstead, through his
new attorney, moved for a new trial, alleging several improprieties, and
also requested a polygraph examination. 136 The parties stipulated that a
polygraph would be taken, the results of which would be admissible, and

127. Id.
128. 409 N.W.2d 79 (N.D. 1987).
129. State v. Newnam, 409 N.W.2d 79, 85 (N.D. 1987).
130. Id.
131. Id. at 87.
132. Id. (using Rule 403 of the North Dakota Rules of Evidence, the trial court has broad discretion to balance the probative value of the evidence against the risk of certain prejudice, and the trial
court's decision was not overturned for abuse of that discretion).
133. 246 N.W.2d 888 (N.D.1976).
134. State v. Olmstead, 246 N.W.2d 888, 889 (N.D. 1976) [hereinafter Olmstead 11.
135. Id. at 891.
136. Id.
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that the polygraph operator would be produced at an evidentiary hearing
to be scheduled on the motion for new trial.137 Following the polygraph
test, Olmstead, though his new attorney, moved to withdraw the motion
for a new trial, apparently because the defendant was found to be deceptive by the polygraph operator.138
Still another attorney was hired to represent the defendant, and the
motion for new trial was reinstated.1 39 This new request was based, in
part, on the allegation that expert testimony was available to show that
the (apparently unhelpful) polygraph was unreliable because of several
medical problems suffered by the defendant due to a serious head injury
during childhood.140 The North Dakota Supreme Court reversed the
trial court's decision to allow the withdrawal of the motion for new trial
and remanded the case for a new evidentiary hearing.141
In State v. Olmstead142 (hereinafter Olmstead I/),143 the same case
made it back to the North Dakota Supreme Court, now on appeal from
an order denying the motion for new trial. 144 At the ultimate evidentiary
hearing, the defendant called two experts who testified about the unreliability of the polygraph test administered to the defendant because of his
brain dysfunctions stemming from childhood.145 That testimony was
contradicted, in part, by a state hospital evaluation. 146
The court in Olmstead II initially held that the case was not one
"with an appropriate record upon which this Court can base a
re-examination of

. .

. [Pusch] - nor is this a case in which the decision

in Pusch can be applied."14 7 Instead, the court held that an undisputed
stipulation is enforceable, absent no good cause to the contrary.1 4 8 The
court further held that the fact that the results are unfavorable to the
defendant is not good cause for its preclusion.14 9
The "stipulation exception" was reaffirmed in State v.
Yodsnukis.150 Yodsnukis was convicted by a jury of robbing a Grand

137. Id.
138. Id.
139. State v. Olmstead, 246 N.W.2d 888, 891 (N.D. 1976)
140. Id.
141. Id.
142. 261 N.W.2d 880 (N.D.), cert. denied 436 U.S. 918 (1978).
143. This was actually the third Olmstead appeal. The first appeal involved the narrow issue of
release pending appeal, which was denied. State v. Olmstead, 242 N.W.2d 644 (N.D. 1976).
144. State v. Olmstead, 261 N.W.2d 880, 881 (N.D. 1978) [hereinafter Olmstead II].
145. Id. at 882.
146. Id.
147. Id. at 886 (citing State v. Pusch, 46 N.W.2d 508 (N.D. 1951)).
148. Id.
149. Id.
150. 281 N.W.2d 255 (N.D. 1979).
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Forks' restaurant. 15 1 Shortly after the jury verdict, the government and
the defendant stipulated to a post-trial polygraph and also stipulated to
the admissibility in any subsequent trial or hearing.1 52 Unlike Olmstead,
Yodsnukis showed "no deception" when he denied committing the
robbery.1 53 Despite the favorable polygraph evidence, the district court
denied the defendant's subsequent motion for new trial, concluding that
the test results did not "constitute newly discovered evidence that is so
material and relevant to the issue of the defendant's 'guilt or innocence'
54
that a new trial is required in the interest of justice."1
The North Dakota Supreme Court reversed, holding that it could
not determine if the trial court actually considered the polygraph results
when ruling on the motion for a new trial.15 5 The court recognized
further that Olmstead II stood for the proposition that stipulated polygraph results "must be considered by the Court as it determines the
merits of the motion for new trial."1 56 The court did point out by
footnote that exculpatory polygraph results did not necessarily mandate
a new trial but the results must be considered by the court in making its
determination. 157
3.

Defendant's "Offer" to Take Polygraph

It is equally clear under present North Dakota law that the mere
offer by the defendant to take a polygraph is not admissible, nor is it
something that can be argued to the fact finder. In addition to State v.
Swanson, the court has considered the issue in at least two decisions.
In State v. Hillsman,158 the defendant alleged on appeal from his
jury conviction of robbery, that the state's reference to a polygraph
examination in closing argument was reversible error. 159 The state's
151. State v. Yodsnukis. 281 N.W.2d 255,257 (N.D. 1979).
152. Id. at 257-58. Grand Forks State's Attorney James Odegard prosecuted the case and
explained the government's unusual decision to allow a convicted defendant the opportunity to be
polygraphed. Odegard stated that he was unaware until trial of the defendant's defense, which
included several alibi witnesses. Telephone Interview with James Odegard, State's Attorney, Grand
Forks County (Nov. 8, 1995). The perpetrator of the crime wore a ski mask, making identification
difficult. Because of these facts; the prosecution believed, in the interests of justice, that a polygraph
was warranted. Id. On remand from the Supreme Court reversal, the case was either settled or
dismissed. Id.
153. Yodsnukis, 281 N.W.2d at 258.
154. Id.
155. Id. The court was also troubled by the "isolated, yet prejudicial" questioning of several trial
witnesses by the trial judge. Id. at 262. The court specifically stated: "Were we faced on this appeal
with either the issue of the polygraph results alone or the issue of judge's interrogation alone, we might
be inclined to reach a different result." Id.
156. Id. at 259-60.
157. Id. at 260 n.6.
158. 333 N.W.2d 411 (N.D. 1983).
159. State v. Hillsman, 333 N.W.2d 411,413 (N.D. 1983).
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remarks, however, were in response to the defense attorney's reference to
a polygraph exam during the trial.160 The specific reference was that the
defendant "agreed to take a lie detector test." 16 1 The court, without any
substantive discussion of polygraph law, found that the government's
162
statements were not reversible error.
The North Dakota Court of Appeals directly addressed this issue in
City of Bismarck v. Berger.163 Berger appealed his DUI conviction and
alleged that the trial court erred in excluding evidence that he and two
defense witnesses had offered to take polygraph tests on the issue of
whether the defendant was driving the car. 164 The court of appeals noted
that no actual test was taken and it is held that it is generally improper to
admit evidence that an accused has been willing, or unwilling, to take a
165
lie detector test.
4.

Fifth Amendment Dimension

The North Dakota Supreme Court has also discussed, at least in
dicta, whether the Fifth Amendment privilege against selfincrimination 16 6 would have any application to a polygraph test. In
168
State v. Metzner,167 the court was confronted with a variety of Fourth,
Fifth and Sixth169 Amendment issues. 170 The Fifth Amendment question
was whether or not the compelled production and seizure of the
defendant's boots, which tied him to the scene of a burglary, violated his
Fifth Amendment privilege against self-incrimination.171
The court held that the seizure of the boots, even if they were
compelled to be produced, did not violate his Fifth Amendment
privilege.17 2 In so ruling, the court quoted at length from Schmerber v.
73
California,1
which stated in relevant part:
Some tests seemingly directed to obtain 'physical evidence',
for example, lie detector tests measuring changes in body
160. Id. at 413 nn.3-4.
161. Id.
162. Id.
163. 465 N.W.2d 480 (N.D. App. 1991).
164. City of Bismarck v. Berger. 465 N.w.2d 480,481 (N.D. App. 1991).
165. Id. (acknowledging the "stipulation exception" and also recognizing the possibility of
admissibility if "evidence of the scientific reliability and acceptance of the result of polygraph results"
exists).
166. U.S. CoNsT. amend. V.
167. 244 N.w.2d 215 (N.D. 1976).
168. U.S. CONST. amend. IV.

169.
170.
171.
172.
173.

U.S. CONST. amend. VI.
State v. Metzner, 244 N.W.2d 215, 219 (N.D. 1976).
Id.at 223.
Id.at 225.
384 U.S. 757 (1966).
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function during interrogation, may actually be directed to
eliciting responses which are essentially testimonial. To
compel a person to submit to testing in which an effort will be
made to determine his guilt or innocence on the basis of
physiological responses, whether willed or not, is too evoke the
spirit and history of the Fifth Amendment. Such situations call
to mind the principle that the protection of the privilege 'is as
74
broad as the mischief against which it seeks to guard.'1
The same issue was presented in City of Wahpeton v. Skoog,175 but
instead of the production of boots, the defendant objected to field
sobriety tests being given without a Miranda warning.1 7 6 The court,
again relying upon Schmerber, held that field sobriety tests are not
protected by the Fifth Amendment but again recognized that other tests,
77
such as lie detector tests, which may obtain physical evidence, may be.1
C.

PRISON AND PAROLE CASES

In a pair of 1985 decisions, the North Dakota Supreme Court
discussed the use of polygraphs in the prison setting.
In Varnson v. Satran,17 8 the defendant, while serving a prison
79
sentence, was searched by prison officials who discovered marijuana.1
Varnson claimed the jacket that contained the marijuana belonged to
another inmate and he had no knowledge of the marijuana's existence. 180 The State Crime Bureau performed an investigation and, as part
18 1
of the investigation, asked Varnson if he would take a polygraph test.
At a subsequent Parole Board hearing, the Board decided that Varnson
was eligible for parole only if he passed the polygraph; otherwise, he was
182
required to serve out the balance of his sentence.
Two polygraph tests were administered and the polygraph operator
opined that Varnson was deceptive during the second test. 183 A subsequent adjustment committee found him guilty of violating the prison
rule, and removed "good time credits" and also required Varnson to
serve time in disciplinary segregation. Varnson filed an application for
post-conviction relief alleging that the Parole Board's decision to require
174.
175.
176.
177.
178.
179.
180.
181.
182.
183.

Metzner. 244 N.W.2d at 224 (quoting Schmerber v. California, 384 U.S. 757, 764 (1966)).
300 N.W.2d 243 (N.D. 1980).
City of Wahpeton v. Skoog, 300 N.W.2d 243, 243 (N.D. 1980).
Id. at 245.
368 N.W.2d 533 (N.D. 1985).
Varnson v. Satran, 368 N.W.2d 533, 534 (N.D. 1985).
Id.
Id.
Id.
Id.
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him to take a polygraph and to rely solely upon that test in determining
,his guilt or innocence was inappropriate.1 84
The court reviewed the record and held that the prison officials had
relied not only on the polygraph results but other facts as well.18 5 The
court also rejected Varnson's contention that even if he had agreed to
take the polygraph, it should not have been considered because it was
inherently unreliable and incompetent evidence.1 86 The court noted that
Varnson's claim was unusual in that most inmate claims concerning a
polygraph were allegations that they were denied due process because
the prison officials denied their request for a polygraph.1 87
Most significantly, the court in Varnson held that the due process
clauses of the federal or state constitutions did not forbid a prison
disciplinary committee or parole board from considering polygraph
examination results. 188 The court further stated that a "blanket prohibition on the use of polygraph evidence in prison proceedings, while
allowing the use of such evidence under certain circumstances in judicial
proceedings, would be anomalous."189 Finally, the court concluded that
the parole board's decision was not based entirely upon a polygraph, but
that the polygraph was only one of several factors.19 0
In Schulze v. Satran,19 1 the defendant appealed a district court
decision denying his application for post-conviction relief.192 Schulze,
an inmate at the state prison, was charged with violating a prison rule for
his involvement in an incident in which a trip wire and broken glass were
placed along one of the corridors of the prison.193 Schulze denied any
involvement but was still found guilty of the violation by an adjustment
committee. 194 His penalty was 15 days in disciplinary segregation and
loss of one months good time.19 5 On appeal to the warden, the defendant
requested a polygraph.1 9 6 The warden granted this request and stated
that if the polygraph was favorable, the inmate would be released into the

184. Vamson v. Satran, 368 N.W.2d 533, 534-35 (N.D. 1985).
185. Id. at 536-37.
186. Id. at 537. Vamson essentially alleged a violation of his due process rights under both the
state and federal constitutions. Id.
187. Id. at 537-38.
188. Id. at 538.
189. Varnson, 368 N.W.2d at 538 (citations omitted).
190. Id. The court also stated that if "prison officials or the Parole Board were basing
disciplinary decisions . . . solely on the results of polygraph examinations, we would have serious
reservations about the propriety of such a procedure and our conclusion might well be different." Id.
191. 368 N.W.2d 531 (N.D. 1985).
192. Schulze v. Satran, 368 N.W.2d 531, 531 (N.D. 1985).
193. Id.
194. Id.
195. Id.
196. Id.
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general population.197 The polygraph operator opined that Schulze was
deceptive, and the decision to discipline him stood.198
Schulze claimed in a subsequent post-conviction petition that
consideration of the polygraph results had violated his due-process
rights.1 99 In the appeal of the trial court's unfavorable decision, Schulze
did not challenge the foundation for the test. Instead, he claimed that
polygraphs are inherently unreliable and incompetent evidence, and
should be barred from consideration in prison disciplinary
proceedings. 2 0 0 The court, following Varnson, discussed supra,
disagreed and upheld the discipline. 20 1
The remaining North Dakota criminal cases are either not a majority decision by the court;2 02 do not contribute to the polygraph jurisprudence in the state; 20 3 or are discussed further below. 204

197. Schulze v. Satran, 368 N.W.2d 531, 531 (N.D. 1985).
198. Id.
199. Id. at 532.
200. Id.
201. The court emphasized that the polygraph test result was one of many factors relied upon to
discipline the inmate. Id. at 533.
202. In State v. Klein, 438 N.W.2d 798, 812-13 (N.D. 1989) (Erickstad, C.J., dissenting). Justice
Erickstad, discussed, among other things, that the trial court did not abuse its discretion in refusing to
permit a polygraph result on whether the defendant "was telling the truth when he denied sexual
contact." Id. Justice Erickstad believed that the trial court excluded the polygraph examination results
for the reason that the proffer of proof did not attempt to show that polygraphs "are accepted as
reliable in the scientific community." Id. at 813. Although there was an attempt to show the polygraph
was commonly accepted in the law enforcement community as well as the business employment
community, no attempt was apparently made to show it was reliable in the scientific community, which
Justice Erickstad found significant. Id. The majority did not discuss the issue.
203. State v. Carlson, 318 N.W.2d 308 (N.D. 1982). In Carlson, an arson suspect consented to a
polygraph, which apparently showed deception. Id. at 309-10. When confronted with the results of
the polygraph, the defendant confessed. Id. at 309. The trial court suppressed this initial confession,
but apparently not because of the polygraph confrontation. Id. at 310. The trial court's decision to
suppress the initial statements was not appealed, and the appeal was filed by the defendant seeking to
challenge subsequent statements made by him. Id. at 311.
In State v. Iverson, 225 N.W.2d 48 (N.D. 1974), the court in a post-conviction relief action filed
in a murder case alleged that allowing a bloodhound to enter the office where an afternoon
interrogation of the defendant took place along with the suggestion that the suspect take a "lie
detector" was not impermissibly coercive or a violation of the defendant's constitutional rights.
Iverson, 225 N.W.2d at 55.
In In re A.S., 388 N.W.2d 853 (N.D. 1986), the court affirmed a delinquency and unruly child
determination despite the juvenile's argument that her statement was obtained by an "improper use of
a lie detector on a minor." In re A.S., 388 N.W.2d at 854. The court found the evidence sufficient
without the challenged statement. Id. at 855.
204. State v. Brown, 337 N.W.2d 138, 146-53 (N.D. 1983) (discussing the admissibility of
memory enhancement by hypnosis); City of Fargo v. McLaughlin, 512 N.W.2d 700, 703-08 (N.D.
1994) (discussing the admissibility of the Horizontal Gaze Nystagmust test).
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CIVIL CASES

Polygraph admissibility has also been discussed in civil cases. In
20 6
Healy v. Healy,205 polygraph results were discussed in a custody case.
In a post-divorce motion, the mother sought to limit the father's visitation to supervised daytime visits, alleging that the father had sexually
molested the child. The court denied the motion and the mother, on
appeal, alleged the trial court erred in admitting into evidence the results
20 7
of the father's favorable polygraph test.
The court noted that the polygraph test results were not actually
placed into evidence at the hearing and held that it was unnecessary to
determine whether the results should be admissible in civil proceedings
or "to address the foundational requirements which might be necessary
to do so."208 The evidence that was introduced at the hearing was
basically hearsay statements by the father that he had passed a polygraph
test on the sexual abuse issue. 209 The North Dakota Supreme Court held
that the father's testimony was clearly inadmissible hearsay. 2 10 The
court, however, did not find the admission this statement to be reversible
error. 2 11
E. DAUBERT, FRYE, AND ALICE IN WONDERLAND212
As stated earlier in this article, the U.S. Supreme Court's decision in
Daubert v. Merrell Dow Pharmaceuticals,Inc.,213 may well presage a
new role for polygraphs as evidence in the State of North Dakota. 2 14
The North Dakota Supreme Court at present has only had limited
opportunity to consider the Daubert decision.
205. 397 N.W.2d 71 (N.D. 1986).
206. Healy v. Healy, 397 N.W.2d 71, 73-74 (N.D. 1986).
207. Id.
208. Id. at 74.
209. Id.
210. Id.
211. Healy v. Healy, 397 N.W.2d 71, 74-75 (N.D. 1986) (citing Brown v. Darcy, 783 F.2d 1389
(9th Cir. 1986), as "a recent discussion of the admissibility of unstipulated polygraph evidence in a
civil trial").
212. LEWIS CARROLL, ALICE IN WONDERLAND 42 (Childrens Press, 1969).
"Cheshire Puss," she began rather timidly ..... "Would you tell me, please, which way I
ought to walk from here?"
"That depends a good deal on where you want to go," said the Cat.
"I don't much care where-" said Alice.
"Then it doesn't matter which way you walk," said the Cat.
"-so long as I get somewhere," Alice added as an explanation.
"Oh, you're sure to do that," said the Cat, "if only you walk long enough."
Id.
213. 113 S.Ct. 2786 (1993).
214. Daubert v. Merrell Dow Pharmaceuticals, Inc., 113 S. Ct. 2786 (1993).
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In City of Fargo v. McLaughlin,215 the North Dakota Supreme
Court mentioned Daubert in determining the admissibility of the horizontal gaze nystagmus (HGN) test during a DUI investigation. 2 16 The
court noted Daubert for the proposition that the Frye2 17 test, requiring
general acceptance within the relevant scientific community, has been
superseded in the Federal system by Rule 702 of the Federal Rules of
Evidence. 2 18 However, the court in McLaughlin did not decide whether
the Daubert holding should be applied in North Dakota when it determined that the HGN procedure should be admissible without expert
testimony.219
Although the North Dakota Supreme Court may choose not to
follow Daubert, since it only applies to those jurisdictions that have
adopted the Federal Rules of Evidence, the court has generally found
that federal court decisions are persuasive authority when interpreting
similarly worded rules in North Dakota.2 20 Furthermore, in McLaughlin,
the court recognized that the courts of other states have now determined
that their state evidentiary rule 702, rather than the Frye general acceptance test, governs admissibility of HGN test results. 22 1 Finally, the North
Dakota Supreme Court apparently never formally adopted the Frye test.
Hence, the court will not be required to overturn years of precedent in
22 2
order to embrace Daubert for scientific evidence admissibility.
The preliminary indications are that Daubert clearly provides a new
opportunity for scientific evidence admissibility. 22 3 Although there are

215. 512 N.W.2d 700 (N.D. 1994).
216. City of Fargo v. McLaughlin, 512 N.W.2d 700, 705 n.2 (N.D. 1994) (distinguishing polygraphs tests from HGN procedures (quoting State v. Nagel, 506 N.E.2d 285, 286 (Ohio 1986)).
217. Frye v. United States, 293 F. 1013 (D.C. Cir. 1923).
218. McLaughlin, 512 N.W.2d at 705 (citing FED. R. EVID. 702).
219. Id. at 705. The McLaughlin, decision has been criticized in a recent law review article.
See Susan Amato-Henderson & Charles R. Honts, HorizontalGaze Nystagmus Test: The State of the
Science in 1995, 71 N.D. L. REV. 671 (1995).
220. See, e.g., State v. Farzaneh, 468 N.W.2d 638 (N.D. 1991) (following federal precedent,
even though the North Dakota rule was based upon the Uniform Rules of Evidence. because it was so
similar to the corresponding Federal Rule of Evidence).
221. See State v. Clark, 762 P.2d 853,856 (Mont. 1988) (noting that Motr'. R. EvID. 702 governs
admissibility); State v. O'Key, 858 P.2d 904, 907 (Or. 1993) (applying the Oregon evidentiary code
when determining admissibility).
222. See, e.g., State v. Brown. 337 N.W.2d 138, 148 n.6 (N.D. 1983) ("We note that our court
has never directly adopted the Frye rule."). The Brown court also mentions "lie detectors" in a
comparison with hypnosis. Id. at 148 n.6.
223. Polygraph Test Pose Promise, Perilfor Defense, 9 Crim. Prac. Man. (BNA) 84 (Feb. 15,
1995); Daubert May PresageNew Role for Polygraphs as Evidence, 8 Crim. Prac. Man. (BNA) 195
(Apr. 27, 1994); U.S. Judge Decides to Admit Defense Polygraph Evidence, 9 Crim. Prac. Man.
(BNA) 189 (Apr. 12, 1995). Several federal criminal courts have already allowed polygraphs into
evidence under Daubert. See, e.g., United States v. Galbreth, _ F.3d _, Crim. No. 94-197 (D.
N.M. Mar. 10, 1995) (holding that polygraph test used in criminal investigation satisfies admissibility
standard of Daubert); United States v. Crumby, 895 F. Supp. 1354, 1361 (D. Ariz. 1995) (holding
defendant may use polygraph results to rebut impeachment of his credibility).
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several unanswered questions concerning Daubert and its scope, 22 4 the
chance of polygraph admissibility in this state have been greatly increased.
IV. THE POLYGRAPH UNDER DAUBERT
It may be instructive to consider how polygraph tests would fare
under the scrutiny of the Daubert decision. In Daubert, the United
States Supreme Court provided a list of five non-definitive factors to be
considered by the trial judge in the evaluation of the admissibility of
scientific expert testimony. 2 25 The five factors listed by the Supreme
Court are as follows:
Is there a testable scientific hypothesis?
Has the hypothesis been tested?
Is there a known error rate?
Has the hypothesis and/or technique been subjected to peer
review and publication?
Is the theory upon which the hypothesis and/or technique is
based generally accepted in the appropriate scientific community? 226
The court also stated that "[the admissibility inquiry's] overarching
subject is the scientific validity - and thus the evidentiary relevance and
reliability - of the principles that underlie a proposed submission. The
focus, of course must be solely on principles and methodology, not on
the conclusions that they generate." 2 27 How does the polygraph fare
under these five tests?
Is there a testable scientific hypothesis? This factor concerns
falsifiable scientific hypotheses, and here the answer clearly is, yes. As
discussed in this review, the basic theory and the theories of the specific
tests represent scientific propositions that can be subjected to falsifiable
scientific test.
Has the hypothesis been tested? Again, the answer is clearly, yes.
The various techniques used for psychophysiological credibility assessment have been subjected to a large number of studies in both laboratory and field settings. The results of those empirical tests are presented in
the present review.
224. Daubert Held Not to Govern Second Branch of 702 Evidence, 9 Crim. Prac. Man. (BNA)
217 (Apr. 26, 1995); Edward J. Imwinkelried, The Meaning of "Facts or Data" in Federal Rule of
Evidence 703: The Significance of the Supreme Court's decision to rely on federal Rule 702 in
Daubertv. Merrell Dow Pharmaceuticals,Inc.. THE CHAMPION, March 1995, at 4.
225. Daubert v. Merrell Dow Pharmaceuticals, Inc., 113 S. Ct. 2786, 2797-98 (1993).
226. Id.
227. Id. at 2797.
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Is there a known error rate? Numerous studies have addressed the
issue of error with the various techniques. The results presented in this
review indicate that the rate of error associated with the decisions of
original examiners in field settings is very low, less than 3 percent.
Has the hypothesis and/or technique been subjected to peer review
and publication? As is shown by the large number of studies reviewed
here, the hypotheses and techniques of psychophysiological credibility
assessment have been repeatedly subjected to peer-review and publication and have passed muster in many high quality peer-reviewed scientific journals.
Is the theory upon which the hypothesis and/or technique is based
generally accepted in the appropriatescientific community? This issue
is a difficult issue to assess. However there have been two surveys of the
Society for Psychophysiological Research that have directly attempted to
address the general acceptance issue. 228 The Society for Psychophysiological Research is a professional society of scientists (Ph. D. and M. D.)
who study how the mind and body interact. Thus, the Society for
Psychophysiological Research would seem to be the appropriate scientific community for assessing general acceptance. An initial survey was
undertaken by the Gallup Organization in 1982. That survey was
replicated and extended in 1994 in Susan Amato's Master's Thesis at
the University of North Dakota. The results of those surveys were very
consistent. Roughly two thirds of the Ph. D. and M. D. members of the
Society for Psychophysiological Research stated that they felt that
polygraph tests were a valuable diagnostic tool when considered with
other available information or that it was sufficiently reliable to be the
sole determinant. 2 29 When only those respondents who reported they
were highly informed about the polygraph literature were considered,
the percentage who report that polygraph tests are a useful diagnostic
tool rises to 83 percent. These results would seem to indicate that there
is a great deal of acceptance of these techniques in the relevant scientific
community.

228. The Gallup Organization, Survey of members of the Society for Psychophysiological
Research Concerning Their Opinion of Polygraph Test Interpretation, 13, POLYGRAPH 153 (1984);
Susan L. Amato, A SURVEY OF THE MEMBERS OF THE SOCIETY FOR PSYCHOPHYSIOLOGICAL RESEARCH
REGARDING THE POLYGRAPH: O PINIONS AND I MPLICATIONS (unpublished Psychophysiological thesis, University of North Dakota (1993)).
229. Respondents in both surveys gave responses to the following question: Which one of these
four statements best describes your own opinion of polygraph test interpretations by those who have
received systematic training in the technique, when they are called upon to interpret whether a subject
is or is not telling the truth? A) It is a sufficiently reliable method to be the sole determinant, B) It is a
useful diagnostic tool when considered with other available information, C) It is of questionable
usefulness, entitled to little weight against other available information, D) It is of no usefulness.
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It thus appears that psychophysiological credibility assessment
techniques are capable of meeting all of the Daubert criteria. If the
standards of the polygraph profession can be raised to match the level of
scientific achievement, and if sufficient evidentiary protections were
imposed as has been done in New Mexico, 2 3 0 it would seem that
polygraph tests may have finally reached a level of advancement and
scientific acceptance where they might serve as a useful tool in legal
proceedings.

230. See supra note 83 and accompanying text.
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The Polygraph in 1995: Progress in Science and the Law
Table 1. High Quality Laboratory Studies
Guilty
n %COed

Study

Innocent
n %Corr

%wrong %,ic.

%Wrog

%t.

Control Question Tests

Ginton at at. (1982)
Honts, at al. (1994)

a
b

2

100

0

0

13

85

15

0

20

70

20

10

20

75

10

15

15

53

20

27

15

80

13

7

Kircher & Raskin (1988)

50

88

6

6

50

86

6

8

Podlesny & Raskin (1978)

20

70

15

15

20

90

5

5

Podlesny & Truslow (1993)

72

69

13

18

24

75

4

21

24

88

0

12

24

88

8

4

24

88

0

12

24

88

8

4

227

77

10

13

190

84

8

8

12

92

8

36

100

0

Honts at al. (1998)d

10

80

20

10

90

10

Lykken (1959)

37

86

14

12

100

0

Podlesny & Raskin (1978)

10

90

10

10

100

0

Steller at. al. (1987)

47

85

15

40

100

0

116

86

14

108

99

1

Horowitz, at al. (1995)

Raskin & Hare (1978)
Rovner at al. (1979)

c

Weighted Means

Concealed Knowledoe Tests
Davidson (1968)

Weighted Means

&Countermeasure Subjects Excluded
bTraditional Control Question Subjects Only
eCountermeasure Subjects Excluded
dCountermeasure Subjects Excluded
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The Polygraph in 1995: Progress in Science and the Law
Table 2. High Quality Field Studies
Study

Guilty
s %Corruc

Innocent
n %Coac

%Wrong %tnc.

%Wr

% I=.

Control Question Tests

Honts (1994)Honts & Raskin (1988)
Patrick & lacono (1991)

b
c

Raskin et al. (1 9 8 8)d

7

100

0

0

6

83

0

17

12

92

0

8

13

62

15

23

52

92

2

6

37

30

24

46

37

73

0

27

26

61

8

31

108

86

1

13

82

49

16

35

Elaad (1990)

48

42

58

50

98

2

Elaad at al. (1992)

40

53

47

40

97

3

Weighted Means

88

47

53

90

98

2

Weighted Means

Concealed Knowledae Tests

aSub-group of sujects confirmed by confession and evidence
bDecision based only on comparisons to traditional control questions
cResults from the mean blind rescoring of the cases Iverified O'with maximum certainty' (p. 235)
dThese results are from an independent evaluation of the *Pure verification" cases
-Decisions including comparisons to directed lie control questions
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Table 3. Percent Correct Decisions of the Original Examiners in Field Cases
Innocent

Guilty

Horvath (1977)

100

100

Honts and Raskin (1988)

100

92

Kleinmuntz and Szucko (1984)

100

100

96

95

Study

Raskin, Kircher, Honts, & Horowitz (1988)1
Patrick and Iacono (1991)
Honts (1994)2
Unweighted Means

t
2

Cases where all questions were confirmed
1ncludes all cases with some confirmation

90

100

100

94

98

97
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